ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 24, 2011

Ms. Diana Spiller

Research Specialist/Public Information Coordinator
Texas Commission on Jail Standards

P.O. Box 12985

Austin, Texas_78711

OR2011-04050
Dear Ms. Spiiier:

You ask whéther certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 412151.

The Texas Commission on Jail Standards (the “commission™) received a request for
information relating to the death of a named inmate at a specified county jail. You state the
commission has released some of the requested information. You claim that some of the
remaining information is excepted from disclosure under sections 552.101 and 552.108 of
the Governmént Code. Additionally, you state you have notified a third party of the request.

See Gov’t Code § 552.304 (interested third party may submit comments stating why
information should or should notbe released). Wehave cons1dered the exceptions you claim
and rev1ewed the submitted information.

Initially, we note the submitted information in Exhibit C contains confidential criminal
history record information (“CHRI”).! Section 552.101 of the Government Code excepts
from disclosure “information considered to be confidential by law, either constitutional,
statutory, or by judicial decision.” Gov’t Code § 552.101. This section encompasses laws
that make CHRI confidential. CHRI generated by the National Crime Information Center

'The Of;ﬁce ofthe Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily wjll not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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or by the Texéis Crime Information Center is confidential under federal and state law. CHRI
means “information collected about a person by a criminal justice agency that consists of
identifiable déscriptions and notations of arrests, detentions, indictments, informations, and
other formal ¢riminal charges and their dispositions.” Id. § 411.082(2). Title 28, part 20 of
the Code of Federal Regulations governs the release of CHRI obtained from the National
Crime Inforrﬁatlon Center network or other states. See 28 C.F.R. § 20.21. The federal
regulations allow each state to follow its individual law with respect to CHRI it generates. -
Open Recmds Decision No. 565 at 7 (1990); see generally Gov’t Code ch. 411 subch. F.
Section 411. 083 of the Government Code deems confidential CHRI the Texas Department
of Public Safety (“DPS”) maintains, except DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.
Sections 411. 083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a crumnal justice agency may not release CHRI except to another criminal justice
agency for a. criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal JllSthG agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or
any other criminal justice agency must be withheld under section 552.101 of the Government
Code in conJunctlon with Government Code chapter 411, subchapter F. We note that
because the laws governing the dissemination of information obtained from NCIC and TCIC
are based on both law enforcement and privacy interests, the CHRI of a deceased individual
that is obtaingd from a criminal justice agency may be disseminated only as permitted by
subchapter F See ORD 565 at 10-12. Upon review, we find the Federal Bureau of
Investigation'(“FBI”) number we have marked in Exhibit C constitutes CHRI generated by
the FBI, which the commission must withhold under section 552.101 in conjunction with
federal law and chapter 411 of the Government Code.

Section 552.1;01 also encompasses the common-law right of privacy, which protects -
information ifit (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Iridus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. [d. at 681-82. The type of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnpancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric tréatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. ThlS office has found that some kinds of medical information or information
indicating d1sg1b111t1es or specificillnesses are excepted from required public disclosure under
common-law;privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). The common-law right to privacy, however, is a personal right that
“terminates upon the death of the person whose privacy is invaded”; and thus, is not
applicable to information that relates to only a deceased individual. Moore v. Charles B.
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Pierce Film Eizz‘ers ,5898.W.2d 489,491 (Tex. App.—Texarkana 1979, writref’dn.r.e.); see
also Attomey General Opinions JM-229 (1984) (“the right of privacy lapses upon death”),
H-917 (1976) (“We are . . . of the opinion that the Texas courts would follow the almost
uniform rule of other Junsdictions that the right of privacy lapses upon death.”); Open
Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death). In this instance, the
information you have marked in Exhibit C pertains to only a deceased individual; thus, the
commission riiay not withhold this information under section 552.101 in conjunction with
common-law privacy.

We note a portion of the remaining information in Exhibit C may be subject to
section 552.130 of the Government Code. Section 552.130 provides information relating to
amotor vehicle operator’s license, driver’s license, motor vehicle title, or registration issued
by a Texas agency is excepted from public release. Gov’t Code § 552.130(a)(1), (2). The
purpose of séction 552.130 is to protect the privacy interests of individuals. Because the
right of privaé’y lapses dt death, Texas motor vehicle record information that pertains solely
to a deceased individual may not be withheld under section 552.130. See Moore, 589
S.W.2d at 491 see also Attorney General Opinions JM-229 (1984); H-917 (1976);, ORD 272
at 1. The Texgs driver’s license number you have marked pertains to a deceased individual;
thus, the commission may not withhold this information under section 552.130. - We
determine the commission must withhold the Texas license plate number we have marked
under section,552.130 only if a living individual has an ownership interest in the vehicle to
which the license plate number belongs.

Section 552.108(a) of the Government Code excepts from disclosure “[iJnformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation,i or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). Generally, a
govemmentaiﬁbody claiming section 552.108 must reasonably explain how and why release
of the requested information would interfere with law enforcement. Seeid. §§ 552.108(2)(1),
(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).

Section 552.108 may be invoked by any proper custodian of information relating to a
pending 1nvest1gat10n or prosecution of criminal conduct. See Open Records Decision
No. 474 at 45 (1987) (section 552.108 may be invoked by any proper custodian of
information r__elatlng to pending investigation or prosecution of criminal conduct). You state
* the Gregg County Sheriff’s Office objects to release of the information at issue because it
relates to an ongoing criminal investigation into the matter. Based upon this representation
and our review, we conclude that release of the information in Exhibits A and B would
interfere with'the detection, investigation, or prosecution of crime. See Houston Chronicle
Publ’g Co.v. Czty of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975)
(court delineates law enforcement interests that are present in active cases), writ ref’d n.r.e.
per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) is applicable to the
information in Exhibits A and B.
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Wenote, hovxzfg':ver, section 552.108 does not except from disclosure “basic information about
an arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88. Thus,
with the exception of the basic information, the commission may withhold the information
in Exhibits A‘and B pursuant to section 552.108(a)(1) of the Government Code.

In summary: (1) the commission must withhold the FBI number we have marked in Exhibit
C under section 552.101 in conjunction with federal law and chapter 411 of the Government
Code; (2) if a:living individual has an ownership interest in the vehicle to which the license
plate number;belongs, the commission must withhold the license plate number we have
marked in Exhibit C under section 552.130 of the Government Code; and (3) with the
exception of basic information, the commission may withhold the information in Exhibits
AandB pursi;iant to section 552.108(a)(1) of the Government Code. The commission must
release the remaining information.

This letter ruﬁng is limited to the particular information at issue in this request and limited
to the facts as-presented to us; therefore, this ruling must not be relied upon as a previous
detenninatior@;regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilitiés, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Qffice of the Attorney General’s Open Government Hotline, toll free, at
(877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General, toll free at (888) 672-6787.

ag el
Lindsay E. Hgle

Assistant Attorney General
Open Records Division

1

- Sincerely,

LEH/em
Ref: IDH 412151

Enc. Sublﬂifted documents
c: Requéiétor
(w/o enclosures)




